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I. Introduction

The European Court of Justice (ECJ) and the General Court (EGC) are currently
hearing five cases concerning four German provisions on direct taxation. The
Scheunemann case (C-31/11) deals with the third-country dimension of the prin-
ciple of free movement of capital in relation to direct taxation. The Beker und Bek-
er case (C-168/11) focuses on the German tax credit procedure. The Ettwein case
(C-425/11) raises the question of the extent to which the EC-Switzerland Agree-
ment on the free movement of persons requires personal circumstances of cross-
border commuters to be taken into account for tax purposes. Finally, the two cases
Germany vs. Commission (T-205/11) and Heitkamp BauHolding vs. Commission
(T-287/11) concern the classification of a special provision relating to the fiscal
carry-forward of losses as State aid (“Sanierungsklausel”).

II. The Marianne Scheunemann case (C-31/11)

II.1. Facts of the case and relevant German legislation

Ms Scheunemann is the sole heir of her father, who died in 2007. Under
Section 2(1) of the Inheritance and Gift Tax Act – Erbschaftsteuer- und
Schenkungsteuergesetz (ErbStG) – the entire estate inherited from or by a person
resident in Germany, including assets situated outside Germany, is subject to Ger-
man inheritance tax. In our case the estate contained (in addition to assets in Ger-
many) a shareholding in a Canadian capital company, owned as a sole shareholder
and forming parts of private assets. The inheritance tax was calculated on the en-
tire value of the shareholding.

Section 13a ErbStG (in the version in force in 2008) did not apply. That legis-
lation was designed to facilitate company successions in order to safeguard em-
ployment. For this reason the provision at issue encouraged the transfer of company
assets forming parts of private assets if a corporation has its registered office and
principal place of business in Germany and if the deceased or donor held at least
a 25% share in the company (Section 4 No. 3).1 In that case a special factual tax
free amount of EUR 225,000 and a reduced valuation rate – only 65% of the re-
maining value – were granted. If the heir realised his stock within a five-year period,
the privilege was revoked retroactively (Section 5).

In 2009 a new provision came into force which includes companies having their
registered office or principal place of business in another Member State of the EU
or the EEA.2 Should a shareholding in a company having its registered office and

1 In case the deceased or donor held the share in his domestic company assets, the preferential
treatment was granted even if the company had its registered seat and principal place of busi-
ness abroad and/or the share did not exceed 25%. 

2 Section 13a and Section 13b ErbStG, as amended by the Erbschaftsteuerreformgesetz of 24
December 2008; BGBl. I 2008 p. 3018.
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principal place of business in a third country form a part of private assets it is nev-
ertheless not covered.

II.2. Proceedings and question referred to the ECJ

Ms Scheunemann brought an action before the Finanzgericht Bremen (Tax Court
of Bremen)3 against the tax assessment in order to obtain the application of Section
13a ErbStG. Since her action was unsuccessful, she appealed to the Bundesfi-
nanzhof (Federal Fiscal Court). By order of 15 December 2010,4 the Bundesfi-
nanzhof decided to stay the proceedings and to refer the question whether Section
13a ErbStG is compatible with the principle of free movement of capital
(Art. 63(2) TFEU, ex Art. 56(2) EC) to the ECJ.

II.3. Observations

a) To answer this question it is decisive to determine the relevant fundamental
freedom. Both the principle of free movement of capital and the freedom of es-
tablishment could apply to this case. However, only the scope of the free move-
ment of capital extends to third countries.
The ECJ’s case law has not yet been clear on this point.5 On the one hand, the
Court subjects cross-border inheritance to the principle of free movement of cap-
ital.6 According to the Court, this principle offers protection against measures
which reduce the value of the inheritance by imposing a higher tax burden on as-
sets situated abroad.7 On the other hand, shareholdings giving the shareholder a
definite influence on the decisions of the company concerned and allowing him
to determine its activities come within the scope of the freedom of establishment.8

3 FG Bremen 28 October 2009, 3 K 34/09 (1), EFG 2010 p. 66 = DStRE 2010, p. 484.
4 BFH 15 December 2010, II-R 63/09, BStBl 2011 II, p. 221 = BFHE 231, p. 393 = IStR 2011, p. 153.
5 The ECJ determines the applicable basic freedom with regard to the subject of the tax law

provision in question; ECJ 7 November 2007, C-415/06, Stahlwerk Ergste Westig [2007]
ECR I-151, para. 13; 10 May 2007, C-492/04, Lasertec [2007] ECR I-3775, para. 19.

6 ECJ 23 February 2006, C-513/03, Van Hilten-van der Heijden [2006] ECR I-1957, para. 42;
17 January 2008, C-256/06, Jäger [2008] ECR I-123, paras. 24 et seq.; 11 September 2008,
C-11/07, Eckelkamp [2008] ECR I-6845, para. 39; 11 September 2008, C-43/07, Arens-
Sikken [2008] ECR I-6887, paras. 29 et seq.; 12 February 2009, C-67/08, Block [2009] ECR
I-883, para. 20. Compare as well ECJ 11 December 2003, C-364/01, Barbier [2003] ECR
I-15013, para. 58; 22 April 2010, C-510/08, Mattner [2010] ECR I-3553, para. 20.

7 ECJ 23 February 2006, C-513/03, Van Hilten-van der Heijden [2006] ECR I-1957, para. 44;
17 January 2008, C-256/06, Jäger [2008] ECR I-123, para. 31; 11 September 2008, C-11/07,
Eckelkamp [2008] ECR I-6845, paras. 42 et seq.; 11 September 2008, C-43/07, Arens-Sikken
[2008] ECR I-6887, para. 37; 12 February 2009, C-67/08, Block [2009] ECR I-883, para. 24.

8 ECJ 12 September 2006, C-196/04, Cadbury Schweppes and Cadbury Schweppes Overseas
[2006] ECR I-7995, para. 31; 7 November 2007, C-415/06, Stahlwerk Ergste Westig [2007]
ECR I-151, para. 14; 13 March 2007, C-524/04, Test Claimants in the Thin Cap Group Lit-
igation [2007] ECR I-2107, para. 27; 29 March 2007, C-347/04, Rewe Zentralfinanz [2007]
ECR I-2647, para. 22; 10 May 2007, C-492/04, Lasertec [2007] ECR I-3775, para. 20. The
aforementioned judgments were given on matters of taxes on earnings.
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A holding of over 25% is considered sufficient.9 Thus, both freedoms seem to ap-
ply, leading to a question of concurrence.
The question has not yet been definitely resolved. In such cases, however, the ECJ
tends to favour the other freedoms to the disadvantage of the principle of free
movement of capital.10 It is most likely a political choice in order to avoid the re-
strictive interpretation of the Treaty Freedoms being applied in third-country sit-
uations. According to the Court, possible restrictive effects on the free movement
of capital must be seen as an unavoidable consequence of any restriction on the
freedom of establishment and do not justify an independent examination of that
legislation in the light of the free movement of capital.11 The Court takes this po-
sition particularly when it comes to relevant shareholdings in third-country com-
panies where the freedom of establishment would not apply due to its limited ter-
ritorial scope.12 It can be assumed that the Court will also choose the freedom of
establishment to be primarily affected when dealing with inheritance tax rules.13

Against this background, the Finanzgericht Bremen14 held that solely the free-
dom of establishment applied because Section 13a(4) No. 3 ErbStG15 required
a holding of over 25%, giving the holder a definite influence which fell within
the scope of the freedom of establishment. The applicability of the freedom of
establishment rules out the free movement of capital. Due to the freedom of es-
tablishment’s limited scope vis-à-vis third countries, there was no violation of
EU law. The Bundesfinanzhof, however, came to the opposite conclusion: the
principle of free movement of capital applied to an inheritance consisting of
holdings conferring a significant influence upon the company.16 That would in-
clude holdings in third countries.
The correct answer must be that the principle of free movement of capital is
applicable. There is no evidence in the Treaty for exclusivity between the two

9 ECJ 10 May 2007, C-492/04, Lasertec [2007] ECR I-3775, para. 21.
10 See Lang, 2005 – Eine Wende in der steuerlichen Rechtsprechung des EuGH zu den Grund-

freiheiten? in Mellinghof/Schön/Viskorf (eds.) Steuerrecht im Rechtsstaat – Festschrift
Spindler (2011) p. 297 (p. 310).

11 ECJ 13 March 2007, C-524/04, Test Claimants in the Thin Cap Group Litigation [2007]
ECR I-2107, para. 34; 12 September 2006, C-196/04, Cadbury Schweppes and Cadbury
Schweppes Overseas [2006] ECR I-7995, para. 33.

12 ECJ 7 November 2007, C-415/06, Stahlwerk Ergste Westig [2007] ECR I-151, para. 16.; 10
May 2007, C-102/05, A and B [2007] ECR I-3871, paras. 27 et seq.; 10 May 2007, C-492/
04, Lasertec [2007] ECR I-3775, paras. 25 et seq.

13 Contra Hey, Erbschaftsteuer: Europa und der Rest der Welt – Zur Europarechtskonformität
des ErbStG n. F. insbesondere im Hinblick auf Drittstaatensachverhalte, DStR 2011, p. 1149
(pp. 1151 et seq.).

14 FG Bremen 28 October 2009, 3 K 34/09 (1), EFG 2010, p. 66 = IStR 2010, p. 221 = DStRE
2010, p. 484.

15 In the version applicable at the time. 
16 BFH 15 December 2010, II-R 63/09, BStBl II 2011, p. 221 = BFHE 231, p. 393 = IStR 2011,

p. 153.
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freedoms. The freedom of establishment might represent a lex specialis, yet it
can exclude the free movement of capital only if the freedom of establishment
is applicable in the first place, which is not the case in third-country situations.
Otherwise minority holdings would be protected, whereas substantial holdings
could not benefit from the free movement of capital.17 Section 13a(4) No. 3
ErbStG is to be measured against the freedom of capital movement.

b) The next step is to establish to what extent the principle of free movement of
capital can be applied here. The question raised is whether the criteria devel-
oped among Member States can be modified in cases involving third coun-
tries.18 An undifferentiated extension of the intra-EU protection level to all
countries may have an alarming impact.19 This is particularly true in tax matters
given the fact that there are quite a few tax havens to be dealt with.
Accordingly, there are voices in the professional literature pondering how to
restrict the free movement of capital in third-country constellations.20 Hence,
it might be possible to confine the material scope of Art. 63 TFEU by requiring
reciprocity.21 In the same way, the freedom of capital movement could be re-
duced in third-country cases to the scope necessary for the establishment and
functioning of the economic and monetary union.22 It thus would only take over

17 See Wellens, Nichtabziehbare Betriebsausgaben bei Drittlandsdividenden – Kapitalver-
kehrsfreiheit contra Niederlassungsfreiheit, DStR 2007, p. 1852 (pp. 1855).

18 Compare, inter alia, Hindelang, The free movement of Capital and Foreign Direct Invest-
ment (2009) pp. 197 et seq.

19 Contra Hindelang, The free movement of Capital and Foreign Direct Investment, pp. 181 et
seq. (with reference to the so-called Channel phenomenon). Some authors fear that a parallel
to the other basic freedoms may lead to third-country citizens being able to demand a pro-
tection equal to that of the freedoms of establishment and services or even the free move-
ment of persons („parasitic extension of the other Treaty freedoms“); Lyal, Community law
beyond the European Community, Free movement of capital in the wider world, in Kruthof-
fer-Röwekamp (ed.) Die Rechtsprechung des EuGH in ihrer Bedeutung für das nationale
und internationale Recht der direkten Steuern, Kolloquium im Bundesministerium der Fi-
nanzen (2010) p. 119 (p. 121). 

20 With regard to the controversial question of a lower level of protection: Keuthen, Die Ver-
meidung der juristischen Doppelbesteuerung im EG-Binnenmarkt (2009) pp. 174 et seq.;
Von Brocke, Die Abgrenzung von Niederlassungsfreiheit und Kapitalverkehrsfreiheit in der
neusten EuGH-Rechtsprechung: Mehr Verwirrung als klare Linie, in Wachter (ed.) Ver-
tragsgestaltung im Zivilrecht – Festschrift Spiegelberger (2009) p. 1671 (pp. 1680 et seq.).
See also regarding comparability Opinion of Advocate General Kokott, 18 March 2004,
C-319/02, Manninen [2004] ECR I-7477, point 79; Hindelang, Direktinvestitionen und die
Europäische Kapitalverkehrsfreiheit im Drittstaatenverhältnis, JZ 2009, p. 829 (p. 837).

21 Compare (though not following this approach) Schön, Der Kapitalverkehr mit Drittstaaten
und das internationale Steuerrecht, in Gocke/Gosch/Lang (eds.) Körperschaftsteuer, Inter-
nationales Steuerrecht, Doppelbesteuerung – Festschrift Wassermeyer (2005) p. 489 (p.
490, see also pp. 503 et seq.).

22 See Hey, Erbschaftsteuer: Europa und der Rest der Welt – Zur Europarechtskonformität des
ErbStG n. F. insbesondere im Hinblick auf Drittstaatensachverhalte, DStR 2011, p. 1149
(pp. 1152 et seq.).
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an auxiliary function vis-à-vis third countries, granting them an unrestricted
technical access to the internal market without fully equal treatment. As a con-
sequence, only such taxes would be measured against the freedom of capital
movement that specifically impede the transfer of capital.23

There is, however, no legal basis in the Treaty for any of these restrictions. The
free movement of capital is, with regard to the wording and the structure of the
provision, conferred equally among Member States and toward third countries
which indicates an identical level of protection.24

Yet the legal grounds set out in Arts. 64, 65 and 66 TFEU (ex Arts. 57, 58, 59
EC) might, on an individual basis, allow different legal consequences. Espe-
cially the effective fiscal supervision provided for in Art. 65(1)(b) TFEU (ex
Art. 58(1)(b) EC) leads the Court to not transfer the rules governing the rela-
tions among Member States to situations involving third countries, because
these rules result from the special legal framework existing between Member
States.25 In particular, the Court26 cannot request the Member States to invoke
the Directive on administrative cooperation in the field of taxation toward third
countries.27 However, these special provisions do not support the thesis of a
generally lower level of protection for capital movements with third countries.
The only way to tackle remaining problems is by cautiously applying the free-
dom of capital movement in both third-country and intra-EU contexts. A more
sensible approach – which is at the same time compatible with the Treaty –
would be to perform a consistent comparability analysis including the choice
of the right comparator,28 together with a prudent handling of the grounds of
justification.29 The former should take into account the internal legal structure
and not treat merely coincidental effects at the border of national tax legislation
as relevant restrictions. It is at this level that the allocation of taxing powers in
double taxation agreements should be discussed, which can already preclude
the comparability of a domestic and a cross-border situation, and therefore is

23 See Schön, Der Kapitalverkehr mit Drittstaaten und das internationale Steuerrecht, in Fest-
schrift Wassermeyer, p. 489 (pp. 508 et seq.). – According to Schön, the Court should accept
the effective protection of the tax base– at least with regard to third states – as valid ground
of justification. 

24 ECJ 18 December 2007, C-101/05, A. [2007] ECR I-11531, paras. 20 et seq. See also Lyal,
Community law beyond the European Community, Free movement of capital in the wider
world, in Kruthoffer-Röwekamp (ed.) Die Rechtsprechung des EuGH in ihrer Bedeutung
für das nationale und internationale Recht der direkten Steuern, p. 119 (pp. 120 et seq).

25 ECJ 10 May 2007, C-102/05, A and B [2007] ECR I-3871, paras. 60 et seq.
26 E.g. ECJ 29 March 2007, C-347/04, Rewe Zentralfinanz [2007] ECR I-2647, para. 56.
27 Council Directive 2011/16/EU of 15 February 2011 on administrative cooperation in the

field of taxation and repealing Directive 77/799/EEC, OJ L 64 of 11 March 2011, pp. 1-12.
28 Compare Lang, Recent Case Law of the ECJ in Direct Taxation: Trends, Tensions, and Con-

tradiction, EC Tax Review 2009, pp. 98 et seq.
29 See Seiler, Besteuerung von Einkommen – Aufgabe, Wirkungen und europäische Heraus-

forderungen, Gutachten F für den 66. Deutschen Juristentag (2006) pp. 21 et seq.
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more than a mere element of justification.30 The latter, i.e. the grounds of jus-
tification for restrictions to fundamental freedoms, should allow the legislator
to put the required measures into place to effectively fight tax avoidance.31

c) In the present case, the principle of free movement of capital thus can be ap-
plied. It is not precluded by Art. 65(1)(a) TFEU (ex Art. 58(1)(a) EC).32

Though “Article 63 shall be without prejudice to the right of Member
States…to apply the relevant provisions of their tax law which distinguish be-
tween taxpayers who are not in the same situation with regard to their place of
residence or with regard to the place where their capital is invested”, the
Court33 took the third Section of Art. 65 as an opportunity to interpret the free
movement of capital as strictly as the other fundamental freedoms, with the re-
sult that Section 1 (a) is deprived of any practical effect.34

Once the freedom of capital movement is applied, a restriction of this free-
dom must be acknowledged. Section 13a ErbStG imposes higher inheritance
tax on foreign-sourced holdings and is therefore likely to prevent potential
investors from making foreign investments. The Court allows such differenc-
es of treatment only in so far as they apply to situations which are not objec-
tively comparable or can be justified by overriding reasons in the general in-
terest.35

The former can be excluded quickly: According to ECJ case law,36 holdings in
companies having their registered office or principal place of business in Ger-
many and holdings in third-country companies are objectively comparable be-
cause the inheritance tax is directly linked to the value of the inheritance with-
out taking into consideration the location of the inherited asset.
The only overriding reason in the general interest potentially applicable is the
effectiveness of fiscal supervision within the meaning of Art. 65(1)(b) TFEU
(ex Art. 58(1)(b) EC). In this respect, it has to be noted that Art. 26 of the Can-

30 Contra ECJ, see e.g. ECJ 15 May 2008, C-414/06, Lidl Belgium [2008] I-3601, para. 52.
31 Too narrow: ECJ 12 September 2006, C-196/04, Cadbury Schweppes and Cadbury

Schweppes Overseas [2006] ECR I-7995, paras. 55 et seq.: Practically, only mere letter-box
companies are excluded.

32 The declaration on Art. 58 EC in the Final Act of the Maastricht Treaty does not apply in
this case since it is only applicable among Member States, not vis-à-vis third states. 

33 ECJ 7 January 2008, C-256/06, Jäger [2008] ECR I-123, paras. 40 et seq.; 11 September
2008, C-11/07, Eckelkamp [2008] ECR I-6845, paras. 57 et seq.; 11 September 2008, C-43/
07, Arens-Sikken [2008] ECR I-6887, paras. 51 et seq.

34 Art. 64(1) TFEU (ex Art. 57(1) EC) does not apply either since the provisions of relevance
in this case were introduced after 31 December 1993. Compare BFH 15 December 2010, II-
R 63/09, BStBl II 2011, p. 221 = BFHE 231, p. 393 = IStR 2011, p. 153.

35 ECJ 6 June 2000, C-35/98, Verkooijen [2000] ECR I-4071, para. 43; 7 September 2004,
C-319/02, Manninen [2004] ECR I-7477, para. 29.

36 Compare ECJ 7 January 2008, C-256/06, Jäger [2008] ECR I-123, paras. 43 et seq.;
11 September 2008, C-11/07, Eckelkamp [2008] ECR I-6845, paras. 60 et seq.;
11 September 2008, C-43/07, Arens-Sikken [2008] ECR I-6887, paras. 53 et seq.
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ada-Germany Income Tax Agreement provides for the exchange of informa-
tion for all taxes imposed by the contracting state. This amounts to a similar
level of information as provided for in the Directive on administrative cooper-
ation. With regard to ECJ case law fiscal supervision thus will not be a suffi-
cient justification ground.37

d) Overall, it is highly probable that the Court would refuse to apply the freedom
of capital movement. Alternatively the Court might come to the result of an un-
justified infringement of the principle of free movement of capital.

III. The Beker und Beker case (C-168/11)

III.1. Facts of the case and relevant German legislation

Mr and Mrs Beker are jointly taxed. In the case year 2007 they received, inter alia,
income from free-float shares allocated to several companies established in other
Member States as well as in third countries. On this income they paid
EUR 2,853.02 of foreign withholding tax. Section 34c(1) and (6) of the German
Income Tax Act (in the version in force in 2008) – Einkommensteuergesetz
(EStG) – in conjunction with the applicable double taxation agreements – allows
the offsetting of these foreign taxes against German income tax insofar as the latter
was related to foreign income. The share of the German income tax related to for-
eign income is calculated in accordance with the proportion that the foreign in-
come bears to the entire income. In the present case, this led to a tax credit of
EUR 1,282. The foreign withholding tax was offset against German income tax
up to this amount; the remaining amount of EUR 1,571.02 was not offset.38

III.2. Proceedings and question referred to the ECJ

Mr and Mrs Beker brought an action before the Finanzgericht Baden-Württem-
berg.39 They argued that the relevant share of the German income tax had to be
calculated differently. The allowances which relate to their personal and family
circumstances should have been deducted from the domestic income first. These
allowances must not be distributed over the entire income but over the domestic
income only. As a consequence, the proportion of domestic to foreign income
would change, causing the actual tax credit to increase by EUR 1,200. The action
remained unsuccessful. The Bekers appealed to the Bundesfinanzhof,40 which, by
order of 9 February 2001, decided to stay the proceedings and referred the question

37 Similar BFH 15 December 2010, II-R 63/09, BStBl II 2011, p. 221.
38 Alternatively, Section 34c(2) EStG allows the foreign tax to be deducted from the domestic

tax basis (regardless of the proportionate amount of German income tax).
39 FG Baden-Württemberg 21 July 2010, 1 K 332/09, EFG 2010, p. 1689.
40 BFH9 February 2011, I-R 71/10, BStBl II 2011, p. 500 = BFHE 232, p. 506 = IStR 2011,

p. 387.
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to the ECJ whether the German tax credit rules are contrary to the principle of free
movement of capital (Art. 63(1) TFEU, ex Art. 56(1) EC).

III.3. Observations

a) Cross-border dividends paid to free-flow holders fall within the scope of the
principle of free movement of capital. This principle also applies to dividends
received from a company established in a third country. There is no question
of concurrence with the freedom of establishment41 in this case.
Further, the application of the freedom of capital movement is not precluded by
the lack of EU competences in direct tax matters. Indeed, the avoidance of dou-
ble taxation aimed for by granting a tax credit does not fall within the compe-
tence of the European Union. The Member States allocate their powers of tax-
ation bilaterally by double taxation agreements or adopt unilateral measures to
avoid double taxation.42 In particular, there is no obligation under EU law to
grant tax concessions for withholding tax paid in other Member States.43 In fact,
as each Member State can only be responsible for its own tax system, double
taxation remains possible. However, the Court emphasizes that a Member State
which grants a tax concession must do so in accordance with EU law.44 The rules
put in place may neither constitute a means of discrimination on grounds of na-
tionality nor create an obstacle to the exercise of a fundamental freedom.
The same goes for allowances relating to a taxpayer’s personal and family cir-
cumstances. They too fall within the exclusive competence of the Member
States, yet must not breach EU law.45

b) In the case at hand, there is no breach of EU law. The allocation of costs relat-
ing to personal circumstances to domestic and foreign revenue by means of the
tax credit procedure simply implements the underlying principle without dis-
crimination. Under German tax law, costs relating to personal and family cir-
cumstances are deducted because the taxpayer does not freely dispose of that
part of his income. Mainly, the expenses for the minimum subsistence level re-
duce the taxpayer’s ability to pay taxes. The source of those income compo-
nents is irrelevant. It can be assumed that the taxpayer uses his income from
various sources equally to cover his essential expenses. Accordingly, the tax

41 See the Scheunemann case.
42 ECJ 12 May 1998, C-336/96, Gilly [1998] ECR I-2793, para. 30; 21 September 1999,

C-307/97, Saint-Gobain [1999] ECR I-6161, para. 57; 12 December 2002, C-385/00, De
Groot [2002] ECR I-11819, para. 93; 7 September 2007, C-470/04, N. [2006] ECR I-7409,
para. 44; 8 November 2007, C-379/05, Amurta [2007] ECR I-9569, para. 17.

43 ECJ 20 May 2008, C-194/06, Orange European Smallcap Fund [2008] ECR I-3747,
para. 47.

44 ECJ 20 May 2008, C-194/06, Orange European Smallcap Fund [2008] ECR I-3747,
para. 67; 12 December 2002, C-385/00, De Groot [2002] ECR I-11819, para. 94.

45 ECJ 12 December 2002, C-385/00, De Groot [2002] ECR I-11819, para. 115.
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levied on those various components has to be reduced proportionally. Hence,
domestic and foreign revenue are treated equally. The German tax credit rules
should therefore not be seen as presenting any tax disadvantage.
One can thus conclude the following: If the German state – without any obli-
gation under EU law – decides to offset foreign withholding tax according to
the indiscriminately applied principles of German tax law, this neither consti-
tutes discrimination nor a restriction on foreign holdings. The tax credit rules
do not affect the scope of the free movement of capital.
Unfortunately, it is to be feared that the Court might rule otherwise. In the sim-
ilar case De Groot,46 the Court already chose an imprecise point of reference
which led to the misconception of there being a restriction – in that case on the
free movement of workers. With regard to the Netherlands income tax the
Court stated that the tax credit would be higher if the personal tax allowances
were attributed only to domestic revenues. The foreign income then would be
compared to a reduced domestic income, changing their proportion. Therefore,
the Court drew the incorrect conclusion that the calculation method made the
taxpayer lose parts of the tax reduction to which he is entitled. Hence, this dis-
advantage of foreign revenues could not be justified.
This line of argumentation is not convincing. A restriction cannot result from
the mere fact that there is hypothetical legislation conceivable that is more fa-
vourable for the taxpayer. On the contrary, the internal structure of the rules at
issue has to be taken seriously. The Court, though, compared – supposedly
without noticing – the foreign income in total to the domestic income reduced
by personal allowances, therefore comparing what is basically unequal. Based
on this incorrect comparison, the Court deduced that the allowances relating to
personal circumstances would get lost proportionally. However, this is just a
“perceived” disadvantage, based on an invalid global assessment of domestic
and foreign legislation,47 which makes the resident state responsible for foreign

46 ECJ 12 December 2002, C-385/00, De Groot [2002] ECR I-11819, paras. 81 et seq. The un-
clear description of German law in the reference leads in the same direction: BFH 9 February
2011, I-R 71/10, BStBl II 2011, p. 500.

47 ECJ 12 December 2002, C-385/00, De Groot [2002] ECR I-11819, paras. 101 et seq., insin-
uates a cross-border responsibility for the free movement of workers, with which the Neth-
erlands is one-sidedly charged: „However, the mechanisms used to eliminate double taxa-
tion (…) must permit the taxpayers in the States concerned to be certain that, as the end re-
sult, all their personal and family circumstances will be duly taken into account, irrespective
of how those Member States have allocated that obligation amongst themselves, (…). In this
case, it is clear that Netherlands law and the conventions concluded with Germany, France
and the United Kingdom do not ensure that result. The State of residence is partially released
from its obligation to take into account the taxpayers’ personal and family circumstances
without the States of employment undertaking to bear the tax consequences of taking such
circumstances into account or having them imposed on them by virtue of the conventions
for the avoidance of double taxation concluded with the State of residence.” Thereby one
state is held responsible for the law of another state! 
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legislation. The fact that the tax credit is often lower than the withholding tax
levied in the foreign state is – apart from different tax rates – not caused by too
small a tax credit in the state of residence, but by higher taxes in the source
state, which have not considered the costs relating to personal circumstances.
Yet the state of residence does not have to compensate for the non-deduction
in the source state because a state can only be held responsible for its own tax-
ation. However, the personal allowances do not get lost. On the contrary, the
proportionate German tax turns out to be lower especially because the allow-
ances have been taken into account in calculating the tax on the entire income.
Naturally, the allowances are therefore distributed proportionally to foreign in-
come, since expenses relating to personal circumstances must be defrayed from
the income as a whole and not only from its domestic part.

c) If one nevertheless assumed discrimination of foreign holdings, this could
hardly be justified. In any case the Court48 is right in noting that a state of res-
idence which takes personal circumstances into account only in proportion to
the domestic income cannot justify this by claiming the source state would be
responsible for the rest. But it must be recalled that the situation at issue is a
different one: the German state took the personal circumstances fully into ac-
count.
Other grounds of justification do not come into consideration. Especially the
option provided for under Section 34c(2) EStG49 or a potential progressivity
advantage50 might compensate in particular cases for a tax disadvantage, but
cannot generally justify it. Furthermore, there is no risk of double deduction of
personal allowances which could serve as justification.

d) All in all, it can be expected that the Court will consider Section 34c(1) and (6)
EStG to be an obstacle to the free movement of capital. This assessment would
be caused by an incorrect interpretation of the German legislation.

IV. The Ettwein case (C-425/11)

IV.1. Facts of the case and relevant German legislation

Mr and Mrs Ettwein are German nationals residing in Switzerland. On request,
both spouses were treated as taxpayers with unlimited tax liability within the
meaning of Section 1(3) EStG, a special rule for non-residents who receive (al-
most) their entire income in Germany. In the relevant year, Mrs Ettwein received

48 ECJ 12 December 2002, C-385/00, De Groot [2002] ECR I-11819, para. 98. With a critical
assessment of the ECJ’s Schumacker decision: Keuthen, Die Vermeidung der juristischen
Doppelbesteuerung im EG-Binnenmarkt, pp. 128 et seq.

49 It can be favourable to opt for the deduction method provided for in Section 34c(2) EStG if
the amount of foreign tax considerably exceeds the foreign tax credit. 

50 ECJ 12 December 2002, C-385/00, De Groot [2002] ECR I-11819, para. 97.
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nearly all of her income in Germany, to which she commuted daily. Mr Ettwein
had no relevant revenues of his own; the tax office set the amount of his income
tax at EUR 0.

The tax office refused the spouses’ application for joint assessment. Under Sec-
tion 26 and 26b EStG the spouses may opt for joint assessment. The income is al-
located jointly to both spouses and charged to tax according to a splitting procedure
as if each spouse had earned one half of the joint income (Section 32a(5) EStG).
The basic exemption and the advantages due to the progressive tax rate are taken
into account twice.

Such a joint assessment requires, among other conditions, both spouses to be
subject to unlimited tax liability in Germany within the meaning of Section 1(1)
or (2) EStG or Section 1a EStG, but not Section 1(3) EStG. In particular, cross-
border commuters from other countries in the European Union or in the European
Economic Area may benefit from Section 1a EStG. Therefore, it is firstly necessary
that one spouse be an EU or EEA national and liable to unlimited taxation under
Section 1(1) or (3) EStG. Secondly, the other spouse needs to have his permanent
residence or usual abode in another EU or EEA country. Finally, joint assessment
is (at least in our case51) possible only if at least 90% of the income of both spouses
for the calendar year is subject to German income tax or the amount of income not
subject to German tax does not exceed twice the basic exemption.

These conditions were only partly fulfilled: Mrs Ettwein is German, thus an EU
national. Her income as well as her husband’s income is (almost) exclusively sub-
ject to German income tax. Yet Mr Ettwein resides in Switzerland, which is neither
part of the European Union nor the European Economic Area. Looking from
Mr Ettwein’s point of view, one arrives at the same conclusion.52 Consequently,
joint assessment is not possible.

IV.2. Proceedings and question referred to the ECJ

Mrs Ettwein brought action before the Finanzgericht Baden-Württemberg, apply-
ing for joint assessment with her spouse. Mr Ettwein agreed to joint assessment.
By order of 7 July 2011,53 the Finanzgericht decided to stay the proceedings and
refer the question to the ECJ whether it is in accordance with the principle of free
movement of workers to refuse joint assessment to Swiss residents whose entire
income is subject to tax in Germany.

51 For a closer look, see BFH 8 September 2010, I-R 28/10, BStBl II 2011, p. 269 = BFHE
231, p. 91.

52 Mr Ettwein is a German national without foreign income. Accordingly, he is to be subject
to unlimited tax liability within the meaning of Section 1(3) EStG (2008) on petition. His
own income as well as the joint income is received nearly exclusively in Germany. How-
ever, Mrs Ettwein is not an EU or EEA resident. 

53 FG Baden-Württemberg 7 July 2011, 3 K 3752/10.
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IV.3. Observations

a) The trade relations between the Swiss Confederation and the EU Member
States are based on the Free Trade Agreement of 197254 as well as additional
agreements, including the Agreement on the free movement of persons of
199955 which is relevant to the present case. It is what is known as a mixed
agreement, signed both by the EC and its members. Mixed agreements are used
for matters, here, for example, the common commercial policy,56 which fall
within the responsibility of the EU and its Member States. Despite their differ-
entiated legal nature, the Court finds that they form “an integral part of the
Community legal system”57 and are therefore entirely subject to its jurisdiction.
Accordingly, the Court has already ruled several times on the Agreement with-
out questioning the scope of its jurisdiction.58

b) The main focus here will be on Art. 9 of Annex I to the Agreement. The pro-
vision, having direct effect,59 lays down the principle of equal treatment of
workers. In particular, the employed person and the members of his family
shall enjoy the same tax concessions and welfare benefits as national employed
persons and members of their family (Art. 9(2) of that Annex). By virtue of
Art. 15(2) of Annex I to the Agreement, these rights shall equally apply to self-
employed persons60 as far as their situation is comparable (Art. 21(2)). In sum-
mary, the Agreement grants subjective rights corresponding to the EU rules
governing the free movement of persons, notably Art. 45 TFEU (ex Art. 39
EC). This is confirmed by Art. 16(2) of the Agreement providing that EU law
concepts should be interpreted with regard to the relevant case law of the ECJ
prior to the date of its signature.

c) This principle of equal treatment is limited to situations comparable to domestic
cases. Given the underlying structure of German income tax, one might have
some doubts concerning the comparability. The person-related components of
the EStG which include the joint assessment are based on the integration of the

54 Agreement between the European Economic Community and the Swiss Confederation of
22 July 1972, OJ L 300 of 31 December 1972, pp. 189-280.

55 Agreement between the European Community and its Member States, of the one part, and
the Swiss Confederation, of the other, on the free movement of persons of 21 June 1999, OJ
L 114 of 30 April 2002, pp. 6-72 (‘the Agreement’).

56 See however, Art. 3(1)(e) in conjunction with Art. 207 TFEU.
57 ECJ 30 September 1987, Case 12/86, Demirel vs./Stadt Schwäbisch Gmünd [1987] ECR

I-3719, para. 7.
58 ECJ, 22 December 2008, C-13/08, Stamm and Hauser [2008] ECR I-11087; 12 November 2009,

C-351/08, Grimme [2009] ECR I-10777; 11 February 2010, C-541/08, Fokus Invest [2010] ECR
I-1025; 15 July 2010, C-70/09, Hengartner and Gasser, not yet published in the ECR.

59 Compare Opinion of Advocate General Colomer, 6 June 2006, C-339/05, Zentralbetriebsrat
der Landeskrankenhäuser Tirols [2006] ECR I-7097, points 32 et seq.

60 ECJ 22 December 2008, C-13/08, Stamm and Hauser [2008] ECR I-11087, paras. 30 et seq.
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individual into the social community and its welfare system. They are thus by
their very nature limited to persons having their permanent residence or usual
abode in Germany. Since the Schumacker case61 the Court has chosen a slightly
different approach. It does acknowledge that the costs relating to personal and
family circumstances are to be taken into account only in the state of residence.
However, as far as comparability is concerned, the Court focuses on the principle
source of income and the avoidance of double relief in both the state of residence
and the state of employment. As a result, cross-border workers who earn their
main income in their state of employment are held to find themselves in a com-
parable situation to residents. Ultimately, the Court assumes that, by virtue of the
free movement of workers, cross-border commuters must benefit from the same
personal tax allowances as residents. That interpretation was settled case law pri-
or to the signature of the Agreement and will therefore govern the present case.

d) The claimant finds herself exactly in the situation of the Schumacker case. She
has no significant income in the state of residence and gets the main part of her
taxable income from an activity in the state of employment. Her situation is
therefore objectively comparable. Consequently, all her personal and family
circumstances have to be taken into account. The Court considers the joint as-
sessment to be a “favourable” tax treatment, in its terms a benefit, which relates
to personal and family circumstances.62 To refuse this allowance to the claim-
ant solely because of her place of residence constitutes a restriction on the free
movement of persons. This restriction cannot be justified. In particular the ef-
fectiveness of fiscal supervision is not relevant in this case, given that Mr and
Mrs Ettwein produced the necessary evidence.

e) The Court will hold that the Agreement prohibits a taxpayer being refused joint
assessment (under the splitting procedure) with his spouse on the ground that
he is not subject to unlimited tax liability as a resident is.

V. State aid: Germany vs. Commission (T-205/11) and Heitkamp 
BauHolding vs. Commission (T-287/11)

V.1. Relevant German legislation

Pursuant to Section 8(1) of the Corporate Income Tax Act – Körperschaftsteuerge-
setz (KStG) – read in conjunction with Section 10d EStG, companies may carry

61 ECJ 14 February 1995, C-279/93, Schumacker [1995] ECR I-225, paras. 25 et seq.; see also
ECJ 14 September 1999, C-391/97, Gschwind [1999] ECR I-5451, paras. 22 et seq.; 12 June
2003, C-234/01, Gerritse [2003] ECR I-5933, paras. 43 et seq.; 1 July 2004, C-169/03, Wal-
lentin [2004] ECR I-6443, paras. 15 et seq.; 25 January 2007, C-329/05, Meindl [2007] ECR
I-1107, paras. 23 et seq.

62 ECJ 14 February 1995, C-279/93, Schumacker [1995] ECR I-225, para. 46; 14 September
1999, C-391/97, Gschwind [1999] ECR I-5451, para. 32; 25 January 2007, C-329/05,
Meindl [2007] ECR I-1107, para. 30.
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forward losses to the next year. A transfer of losses to other tax subjects is impos-
sible. Loss relief therefore requires the taxable entity to remain identical. For cap-
ital companies this is the case despite shareholder changes. This fact is used for
tax structuring operations described by the image of “empty-shell acquisitions”:
A taxpayer purchases a shell company not having any significant assets or opera-
tions other than losses not yet offset and embeds his business activity in that com-
pany. “New” gains can now be offset against “old” losses. The legislator consid-
ered those transactions to constitute tax avoidance and therefore introduced the ad-
ditional requirement of economic identity. Originally, Section 8(4) KStG (old ver-
sion) tried to define economic identity, but turned out to be unfeasible. In 2008
Section 8c KStG came into force.63 The provision assumes the lack of economic
identity in the event of major shareholder changes. If more than 25% up to 50%
of shares are transferred, the company’s tax loss carry-forward is lost on a pro rata
basis; a change of more than 50% leads to the complete forfeiture of unused losses
(harmful acquisition of shares).64 This provision soon turned out to be too strict.
The legislator therefore introduced some counter-exceptions covering situations
without any danger of abuse, including in 2009 a reorganisation clause – Sanie-
rungsklausel – under Section 8c(1a) KStG. The clause allows companies to carry
forward losses despite a major change in the company’s shareholding if the pur-
chase is made in order to rescue the company. Restructuring means any measure
aimed at avoiding illiquidity or over-indebtedness, provided that the essential
business structures are going to be conserved. Under that condition, losses can be
carried forward despite a change in control and thus can be offset against future
profits.

V.2. Proceedings

In February 2010 the Commission opened a formal investigation procedure concern-
ing Section 8c(1a) KStG. With Decision 2011/527/EU, issued on 26 January 2011,
the Commission decided that the reorganization clause constituted State aid and es-
tablished its incompatibility with EU law.65 On 7 April 2011 the Federal Republic
of Germany brought an action before the EGC for annulment of the Decision.66 On

63 Unternehmensteuerreformgesetz 2008 of 14 August 2007, BGBl. I 2007 p. 1912.
64 Any direct and indirect transfer of shares within a five-year period is taken into considera-

tion.
65 Commission Decision 2011/527/EU of 26 January 2011 on State aid C 7/10 (ex CP 250/09

and NN 5/10) implemented by Germany – Scheme for the carry-forward of tax losses in the
case of restructuring of companies in difficulty (Sanierungsklausel), OJ L 235 of 10 Sep-
tember 2011, pp. 26-41 – The Commission found the clause incompatible with Art. 107(1)
and (3) TFEU as interpreted by the Temporary Framework, by the Rescue and Restructuring
Guidelines and by the Regional Aid Guidelines.

66 OJ C 186 of 25 June 2011, p. 28.

Lang.book  Seite 136  Montag, 9. Januar 2012  9:45 09



Germany

137

6 June 2011 the Heitkamp BauHolding, being individually concerned, brought a sec-
ond action before the EGC.67

V.3. Observations

a) Relevant for this case is Art. 107(1) TFEU. The provision prohibits any form
of State aid as far as it distorts competition between Member States and thereby
affects the trade between them.68

b) First, it is important to see whether the rule laid down in Section 8c(1a) KStG
is “State aid” in the meaning of the aforementioned article. State aid can be de-
fined as any financial advantage granted through state resources. The definition
covers both positive benefits and exemptions from a financial burden.69 Such
aids are prohibited as far as they distort competition and trade between the
Member States.
The decisive criterion for the determination of a State aid scheme is selectivi-
ty.70 A subsidy is selective if it favours certain undertakings or the production
of certain goods over comparable other undertakings or production. In this con-
text, the relevant reference system, the statutory “standard”, is for two reasons
of particular importance. In the first place, it determines whether there is an
economic advantage. Thereafter, it helps to distinguish between selective
measures and general fiscal or economic measures.
The Commission makes German corporate tax law its system of reference, but
chooses a narrow perspective. It focuses on Section 8c KStG – the rule on loss
carry-forward for companies subject to change in their shareholding – and thus
classifies the forfeiture of loss carry-forwards as the general rule. As a conse-
quence, the reorganisation clause appears to be an exception to the rule, hence
an advantage.71

This point of reference should not be accepted. The Commission’s view of the
German legislation is too narrow, which results in an incorrect understanding

67 OJ C 238 of 13 August 2011, pp. 21-22. – The entitlement to the claim is regulated by Art.
263(4) TFEU. Regarding the necessity of individual concernment compare ECJ 15 July
1963, Case 25/62, Plaumann vs. Commission of the European Economic Community [1963]
ECR I-213 (English special edition, p. 95).

68 Cremer, in Callies/Ruffert (eds.) EUV/AEUV, 4th edition (2011), Art. 107, para. 1.
69 ECJ 22 June 2006, C-182/03 and C-217/03, Belgium vs. Commission [2006] ECR I-5479,

para. 86.
70 ECJ 17 June 1999, C-75/97, Belgium vs. Commission [1999] ECR I-3671, para. 26; 8 No-

vember 2001, C-143/99, Adria-Wien Pipeline and Wietersdorfer & Peggauer Zementwerke
[2001] ECR I-8365 para. 34; 13 February 2003, C-409/00, Spain vs. Commission [2003]
ECR I-1487, para. 47.

71 Commission Decision 2011/527/EU of 26 January 2011 on State aid C 7/10 (ex CP 250/09
and NN 5/10) implemented by Germany – Scheme for the carry-forward of tax losses in the
case of restructuring of companies in difficulty (Sanierungsklausel), OJ L 235 of 10 Sep-
tember 2011, pp. 26-41, para. 22.
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of the relationship between rule and exception. The relevant reference system
does not only consist in the rules set out under Section 8c KStG, but is the en-
tire legislation concerning earning taxes. There, the carry-forward of losses is
the general rule. It is based on the ability-to-pay principle and mostly consid-
ered to be constitutionally required. Accordingly, the Finanzgericht Hamburg72

recently considered the forfeiture of loss carry-forwards under Section 8c(1)
KStG unconstitutional and referred the question to the Bundesverfassungs-
gericht (Federal Constitutional Court). Section 8c(1) KStG, therefore, is not a
general rule but an anti-abuse exemption. Its Section 1a refers to cases carrying
no risk of abuse at all, and therefore reinstates – as an exception to the excep-
tion – the general rule. The reorganisation clause does not grant an advantage.
Even if one were to misunderstand Section 8c(1a) KStG as a benefit, the
scheme would also need to be selective. General fiscal and economic measures
are not selective. According to the Commission,73 the reorganisation clause ap-
plies exclusively to ailing companies and is therefore selective.74 The need of
restructuring, however, is not a selective criterion.75 The measure is not limited
to certain undertakings or production of goods. On the contrary, the provision
is basically open to all market participants. Hence, there is good reason not to
consider the reorganisation clause to be selective.
The Court, though, takes a strict approach. It shapes the question negatively by
requiring the non-selectivity of a measure to be established. The fact that many
undertakings may benefit from the measure or that the beneficiaries belong to
different sectors is not sufficient to reject the selective nature of the measure
and consequently the classification as State aid.76 So, if the Court declares the
reorganisation clause to provide an advantage, it will certainly also declare it
selective. Since the provision has not been notified, it would then constitute an
unlawful aid.

72 FG Hamburg 4 April 2011, 2 K 33/10, DStR 2011, p. 1172 (p. 1176 et seq.).
73 Commission Decision 2011/527/EU of 26 January 2011 on State aid C 7/10 (ex CP 250/09

and NN 5/10) implemented by Germany – Scheme for the carry-forward of tax losses in the
case of restructuring of companies in difficulty (Sanierungsklausel), OJ L 235 of 10 Sep-
tember 2011, pp. 26-41, paras. 73 and 79.

74 The Heitkamp BauHolding GmbH claims the unequal treatment of economically sane and
ailing undertakings according to the „Sanierungsklausel“ to be the manifestation of the con-
stitutional ability-to-pay principle; OJ C 238 of 13 August 2011, p. 21. – For further reading
compare Hackemann/Momen, Sanierungsklausel (§ 8c Abs. 1a KStG) – Analyse der Ent-
scheidungsbegründung der EU-Kommission, BB 2011, 2135 (2139 et seq.).

75 Marquart, Die Möglichkeit der Verlustverrechnung als selektive Begünstigung sanierungs-
bedürftiger Unternehmen? – Wider die Beihilferechtswidrigkeit der Sanierungsklausel (§ 8c
Abs. 1a KStG), IStR 2011, p. 445 (pp. 450 et seq.).

76 ECJ 8 November 2001, C-143/99, Adria-Wien Pipeline and Wietersdorfer & Peggauer Ze-
mentwerke [2001] ECR I-8365 para. 48; 13 February 2003, C-409/00, Spain vs. Commission
[2003] ECR I-1487, para. 48.
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c) Under such a condition, justification hardly succeeds. In particular, the internal
structure of the tax system could not be invoked since the question only arises
if the measure is deemed to be selective in the first place.

d) Overall, the outcome of these two proceedings is open. The key question will
be whether the Court will correctly determine the system of reference of the
fiscal treatment of losses. In this case it will deny State aid.
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